
B124v01 Fair Use: Issues & Perspectives (February 2006) 

B124v01 Fair Use: Issues & Perspectives 
Table of contents 

PART 1: INTRODUCTION.....................................................................................................................................1 
1.1 Our aims .............................................................................................................................................1 
1.2 Who this discussion paper is for ......................................................................................................2 
1.3 Acronyms used in this discussion paper .........................................................................................2 
1.4 Your suggestions for updating supplements and for future books...............................................2 
1.5 Other publications which may be relevant .....................................................................................2 

PART 2: THE “FAIR USE” REVIEW......................................................................................................................3 

PART 3: THE INTERNATIONAL CONTEXT..........................................................................................................5 
3.1 The Berne Convention ......................................................................................................................5 
3.2 The WIPO Copyright Treaty (WCT) ...............................................................................................7 
3.3 The Rome Convention ......................................................................................................................8 
3.4 The WIPO Performances and Phonograms Treaty (WPPT).........................................................9 
3.5 TRIPs...................................................................................................................................................9 
3.6 AUSFTA ............................................................................................................................................10 
3.7 The “three-step test”........................................................................................................................10 

PART 4: A GENERAL “FAIR USE” EXCEPTION?................................................................................................13 
4.1 “Fair use” under US law..................................................................................................................13 
4.2 “Fair dealing” under Australian law ..............................................................................................14 
4.3 Comparing “fair use” and “fair dealing”.......................................................................................16 
4.4 A “fair use” or open-ended “fair dealing” exception for Australia?...........................................16 

PART 5: PERSONAL USE.....................................................................................................................................20 
5.1 Time-shifting ....................................................................................................................................21 
5.2 Format-shifting.................................................................................................................................24 
5.3 Backup copies...................................................................................................................................26 
5.4 Space-shifting....................................................................................................................................27 

PART 6: CREATIVE USE .....................................................................................................................................29 
6.1 The need to reproduce copyright material in other creative works...........................................29 
6.2 Parody and its relatives....................................................................................................................30 
6.3 Appropriation art .............................................................................................................................33 

PART 7: EDUCATIONAL INSTITUTIONS............................................................................................................37 
7.1 Educational use of copyright material in the US & Australia......................................................37 
7.2 Some comparative tables.................................................................................................................39 
7.3 Issues raised by educational institutions in the “fair use” enquiry ............................................43 
7.4 Material available on the internet ..................................................................................................48 
7.5 Other issues raised ...........................................................................................................................50 
7.6 The next steps? .................................................................................................................................50 

PART 8: LIBRARIES, ARCHIVES & CULTURAL INSTITUTIONS .......................................................................51 
8.1 The operation of “fair use” and section 108 in the United States...............................................51 
8.2 Particular issues raised in submissions to the “fair use” review .................................................53 
8.3 Are the existing library and archive provisions “fair”? ................................................................59 
8.4 Clarification of existing provisions.................................................................................................60 

COPYRIGHT COUNCIL PUBLICATIONS & TRAINING.........................................................................................62 




