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When is an exception not an exception?
Two-dimensional reproductions of public art

Ian McDonald

There are exceptions in the Australian Copyright Act which are mirages; they recede and disappear
on closer examination.

An example is the provision which allows private copying of broadcasts.1  Useful, one might be
forgiven for thinking, for videotaping The Secret Life of Us. However, the exception covers only the
copyright in the broadcast, and not the copyrights in the “underlying” material, and so is useful
only if you are taping, for example, a live sports broadcast with the sound switched off, and your
finger hovering over the “pause” button so you don’t record any ads or slow-motion replays. Even
then, you might infringe copyright by copying artistic works such as logos on player apparel or on
advertising around the field or grounds.2   Another phantom exception was the original version of
the provision allowing backup of computer software.3

Similar issues have arisen in a number of recent situations involving two-dimensional reproductions
of public art, and also apply to reproductions of buildings.

Section 65 of the Copyright Act allows two-dimensional reproductions of public art (sculptures and
works of artistic craftsmanship displayed in a public place):

(1) This section applies to sculptures and to works of artistic craftsmanship of the kind
referred to in paragraph (c) of the definition of artistic work in section 10.

(2) The copyright in a work to which this section applies that is situated, otherwise than
temporarily, in a public place, or in premises open to the public, is not infringed by the making
of a painting, drawing, engraving or photograph of the work or by the inclusion of the work in
a cinematograph film or in a television broadcast.

A similar provision (section 66) allows two-dimensional reproductions of buildings and models of
buildings:

The copyright in a building or a model of a building is not infringed by the making of a
painting, drawing, engraving or photograph of the building or model or by the inclusion of the
building or model in a cinematograph film or in a television broadcast.

Neither section expressly allows the reproduction of “underlying” works such as design drawings
or architectural plans. In contrast, section 73 (which relates to reconstruction of buildings and
forms part of the same group of exceptions to infringement) expressly allows the reproduction of
architectural drawings or plans as well as of the building itself.

The question addressed in this paper is whether sections 65 and 66 have limited application in
practice, because the reproduction of public art and buildings will often indirectly reproduce
underlying works.4
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The issue arises because a person can infringe copyright, without direct access to a work, if they
have had access to an intermediary object. For example, if there is sufficient objective similarity
between a photograph of a sculpture and the design drawings for the sculpture, the photograph
may infringe the drawings even though the photographer had no direct access to the drawings.

Position in the UK

Section 62 of the Copyright, Designs and Patents Act 1988 (UK) is worded in a similar way to
section 65 in the Australian legislation. The editors of Laddie, Prescott and Vitoria say the following
about the UK provision:5

This provision has not really been thought out properly, and contains several anomalies.

Illustration An artist paints a picture of a new building in Trafalgar Square; because of
s 62, he does not infringe the copyright in the building; but he does infringe the copyright in
the architect’s design drawings. Since most buildings are preceded by architects’ drawings,
this provision is almost entirely useless.

Similarly, the editors of Copinger and Skone James on Copyright state that the wording of the
provision in the Copyright, Designs and Patents Act 1988 (UK) has:6

the potential to limit the scope of this exception quite considerably. For example, someone
who takes a photograph of a building might still infringe copyright in the architect’s preliminary
drawings or plans, since the words “in such a work” would seem to refer only to copyright in
the building itself. However, whilst this conclusion may be inevitable given the wording of the
Act, it should be noted that Parliament gave this section very little consideration during the
passage of the Bill. The wording of this section therefore seems to be the result of the draftsman
having paraphrased the wording of the 1956 Act which, it seems, was also not wide enough to
cover copyright in the preliminary drawings and plans. Yet it is clear that Parliament intended
the provisions in the 1956 Act to have the same effect as those in the 1911 Act and these latter
provisions were not so limited.

The 1911 Act referred to in this extract was adopted in Australia in 1912,7  while the current Australian
Act, when introduced, was closely modelled on the 1956 Act to which the editors of Copinger and
Skone James on Copyright refer.

UK law pre-1911

Prior to the British Copyright Act 1911, copyright law in the UK consisted

partly of the provisions of fourteen Acts of Parliament, which relate in whole or in part to
different branches of the subject, and partly of common law principles, nowhere stated in any
definitive or authoritative way, but implied in a considerable number of reported cases scattered
over the law reports.8

The editors of the twelfth edition of Copinger and Skone James on Copyright state that, prior to the
1911 British Act, “there was some doubt” as to whether a work reproduced in a different dimension
could infringe copyright.9  The 1878 report of a Royal Commission, appointed to report to Her
Majesty on “the Laws and Regulations relating to Home, Colonial, and International Copyright”10

would seem to indicate that at least in relation to sculpture, there was little doubt in the minds of
the Commissioners that a work reproduced in a different dimension would not infringe.11
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For example, the Commissioners commented as follows in relation to sculpture:12

… we have had to consider by what acts the sculptor’s copyright ought to be deemed to have
been infringed. Sculpture may be copied in various ways, not only by sculpture and casting,
but by engraving, drawing and photography; and since the rise of photography the copying of
sculpture by that means has become a considerable business. The question has therefore been
brought before us whether copying by other means than sculpture or casting ought not to be
considered piracy.

A material item in the consideration of this question is the injury likely to be inflicted on the
sculptor.  … there is the question whether a sculptor ought not to be entitled to any profit to be
made by allowing his works to be photographed or otherwise copied.

The Commissioners reported that they were “disposed to think that every form of copy, whether by
sculpture, modelling, photography, drawing, engraving, or otherwise, should be included in the
protection of copyright”.13  In expressing themselves in the way they did, the 1878 Commissioners
appear to have been expressing their opinion as to what should be the law, but confirming that
they understood that not every type of copying would be an infringement.14

After recommending that sculptors be given rights over two-dimensional “copies” of their work,
the Commissioners expressed an opinion that two exceptions to such rights should be allowed:15

It might be provided that the copying of a scene in which a piece of sculpture happened to
form an object should not be deemed an infringement, unless the sculpture should be the
principal object, or unless the chief purpose of the picture should be to exhibit the sculpture.

The Commissioners’ recommendations – both in relation to the extension of the rights of sculptors
and in relation to any exceptions – were, however, ignored in the United Kingdom, and it was left
to another committee – the Gorrell Committee of 1909 – to deal with the issues when it was
appointed to make recommendations about changes to copyright laws in light of the 1908 Berlin
Revision of the Berne Convention.

While ignored in the United Kingdom, it appears that the recommendations of the 1878
Commissioners were either acted on in at least some of the colonies, or that, around the same time
as the Commissioners were making their recommendations, the colonies were alive to the issues
discussed in the 1878 report.

Early Australian legislation

The Parliament of the Colony of New South Wales passed its own Copyright Act in 1879, which, as
indicated, either took into account some of the recommendations from the 1878 Royal Commission,
or was at least alive to the issues discussed by the Commission.

The NSW Act contained provisions relating to copyright in “fine arts” (including “works of sculpture”)
and “designs” (which would include many items that we would now classify as “works of artistic
craftsmanship”).16  The provisions were very broadly expressed. Owners of copyright in “fine arts”
were given:

the sole and exclusive right of copying photographing engraving reproducing and multiplying
such painting drawing work of sculpture engraving and the design thereof or such photograph
and the negative thereof by any means and of any size …
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Interestingly, the colonial legislation contains no exceptions along the lines suggested by the 1878
Commission.17

The wording of the Australian Commonwealth Parliament’s first Copyright Act, in 1905, is similarly
broad. Owners of copyright in artistic works were given: “the exclusive right … to reproduce or
authorize another person to reproduce the artistic work, or any material part of it, in any manner,
form, or size, in any material, or by any process, or for any purpose”.18  As with the 1879 NSW
legislation which it displaced, the Commonwealth did not find it necessary to provide for any
exceptions at all for owners of copyright in artistic works,19

The 1905 Act, however, was soon replaced by the adoption in Australia, in 1912, of the 1911 UK
Act.

Copyright Act 1911 (UK)

As noted above, in 1909, a parliamentary committee (the Gorell Committee) was appointed to
report on British copyright legislation in light of the 1908 amendments to the Berne Convention in
the International Copyright Convention signed at Berlin. 20

Evidence which clarifies the understanding of the law at the time was given to the Committee by a
Mr Reynolds-Stephens, who stated as follows on behalf of the Society of British Sculpture:21

Speaking generally, the Sculpture Act [1814 legislation giving copyright rights to sculptors] is a
good law for us, and points which it leaves rather vague have been established in favour of
sculptors by undisputed professional custom extending over nearly one hundred years. On one
point only has the sculptor’s interpretation of the law been challenged, and on that point I
believe there has not been any definite pronouncement of the Courts; in this I may be wrong.
I refer to the reproduction of sculpture by processes in the flat such as photography, drawing,
painting and the like – possibly also tableau – it is claimed that the law is not intended to give
us copyright in such reproductions. [Mr Reynolds-Stephens then referred to the 1878 Report]
That Commission reported in effect that if the Act does not give sculptors this right they
considered that any new law should do so, that if there is any money value in photos of
sculpture the sculptor should certainly be the person to reap the benefit.  … Article 8 of the
Berlin Convention seems undoubtedly intended to give us rights of this kind. If such
‘infringements’ are said not to be ‘reproductions’ covered by article 2, then certainly they must
be ‘translations’, Article 8, or ‘indirect appropriation’, Article 12.

The Committee’s report, however, did not include any comment on the issue.

The British Parliament subsequently passed the Copyright Act 1911 (UK). The wording of this Act
appeared to include two-dimensional reproductions of three-dimensional works in the scope of
copyright (that this was the case was borne out by subsequent case law).22

In addition, the Act contained an exception relating to the reproduction of public art – section
2(1)(iii) – drafted in wider terms than had been recommended by the report of 1878:

2(1) … the following acts shall not constitute an infringement of copyright:–

…

(iii) The making or publishing of paintings, drawings, engravings, or photographs of a work
of sculpture or artistic craftsmanship, if permanently situated in a public place or building, or
the making or publishing of paintings, drawings, engravings, or photographs (which are not in
the nature of architectural drawings or plans) of any architectural work of art: ...
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As noted earlier, Australia “acquired” the same provision when it adopted the Imperial legislation
as its own in the Australian Copyright Act 1912.

The Copyright Act 1956 (UK) and the Copyright Act 1968 (Cth)

The United Kingdom revised its copyright law mid-century, and replaced the 1911 Act with the
Copyright Act 1956 (UK). Australia subsequently replaced its copyright law (that is, the Imperial
1911 Act) with the Copyright Act 1968 (Cth).

The passing of the United Kingdom’s 1956 Act was preceded by a report from the Gregory
Committee.23   In Australia, the Spicer Committee was appointed in 1958 to advise on “which of the
amendments recently made to the law of copyright in the United Kingdom should be incorporated
into Australian copyright law and what other alterations or additions, if any, should be made to the
copyright law of Australia”.24

Both committees discussed the issue of underlying copyright in plans when damaged buildings are
rebuilt, but neither committee directly addressed the issue of underlying copyright in relation to
“flat” reproductions when sculptures, works of artistic craftsmanship or “works of architecture”
are photographed, painted or drawn.25

Under the 1956 British Act, the exceptions in the 1911 Act were replaced with sections 9(3) and (4),
which read as follows:

(3) The copyright in a work to which this subsection applies which is permanently situated
in a public place, or in premises open to the public, is not infringed by the making of a
painting, drawing, engraving or photograph of the work, or the inclusion of the work in a
cinematograph film or in a television broadcast.

This subsection applies to sculptures, and to such works of artistic craftsmanship as are
mentioned in paragraph (c) of subsection (1) of section three of this Act.

(4) The copyright in a work of architecture is not infringed by the making of a painting,
drawing, engraving or photograph of the work, or the inclusion of the work in a cinematograph
film or in a television broadcast.

The wording of the relevant exceptions in the 1968 Australian Act – quoted above – is substantially
similar.26

There is a major difference in the way the provision in the 1911 Act was expressed, compared with
the 1956 and 1988 UK provisions and the 1968 Australian provision.

The 1911 Act provided that it was not an infringement to do certain things, but did not specify the
work or works in which copyright would not be infringed. On the other hand, the wording of the
provisions in the 1956 and 1988 UK Acts and in the 1968 Australian Act limit the exception to
specific types of artworks (namely, sculptures, works of artistic craftsmanship and buildings).

As suggested by the editors of Copinger and Skone James on Copyright, it may well be that the
more limited effect of the later provisions was unintended.



Copyright Reporter
Vol 20 No 1 (February  2002)

TWO-DIMENSIONAL REPRODUCTIONS OF PUBLIC ART 29

Case law

There is not much in the way of judicial guidance to the scope of sections 65 and 66. Section 65
was, however, raised as a likely defence in a recent case.

At the end of 1999, Channel Nine applied for an injunction to stop the ABC televising the coming
New Year fireworks display in Sydney.  Channel Nine’s claim referred to the drawings of the
“bridge face” and the “bridge word”, which were structures on the Sydney Harbour Bridge which
were to be lit up at appropriate moments during the display.27  In discussing the subject matter in
which Nine claimed copyright, his Honour noted that “the lighted face may be a manifestation of
the original drawing” and perhaps if the matter had gone through to a final hearing the issues
raised in this article may have received an airing, as the ABC raised both sections 65 and 66 as part
of its defence.28

Hill J declined to grant an interim injunction, and no damages claim was brought by Nine after the
event.

Conclusions

Quite properly, exceptions are construed narrowly by courts, and it may be that courts would take
a narrow view of the scope of section 65 and hold that these exceptions do not apply where a
reproduction of a piece of three-dimensional public art is substantially similar to underlying two-
dimensional works, such as plans, drawings or sketches.

In my view, however, the wider issue is whether section 65 should continue as an exception at all.
The matters raised in 1878 by the Royal Commissioners and by Mr Reynolds-Stephens before the
Gorrell Committee in 1909 still beg to be addressed.  As noted in 1878, “since the rise of photography
the copying of sculpture [and other types of artistic work] … has become a considerable business”;
Certainly, the Copyright Law Review Committee in Australia has recommended the repeal of section
65, noting that it appears there is “a considerable amount of commercial exploitation occurring” as
a result of the provision.29  In practical terms, the repeal should not impose undue hardship on
people exploiting section 65 – other than that they will have to refer to copyright owners for
permission.  At the practical level, however, the existence of VISCOPY means it is now much easier
to get clearances for the reproduction of artistic works, and thereby enable artists to benefit from
the commercial exploitation of their work.
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